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XavirnBgcERRA, State Bar No. 118517
Attorney General of California
THouas ParrsRsou, State Bar No. 2A2890
Senior Assistant Attorney General
GasRrprLp D. Bournr, State Bar No. 267308
Deputy Attomey General

1300I Street, Suite 125
P.O. Box 944255
Sacramento, C A 9 4244-25 5 A
Telephone: (916) 210-6053
Fax: (916) 324-8835 .
E-mail: Gabrielle.Boutin@doj.ca.gov

Attorney s for D efe ndant Attorney Gener al Xav i er
Becerra

JEFFERSON SESSIONS, in his official
capacities; XAVIER BECERRA, in his
official capacities,

IN THE LINITED STATES DISTRICT COURT

FOR TF{E EASTERN DISTRICT OF CALIFORNIA

MICHAEL RICIIARDSON, 2:17-cv-1838 JAM AC PS

Plaintiff,

DEF'ENDANT ATTORNEY GENERAL'S
RESPONSE TO PLAINTIFF'S
OBJECTIONS TO MAGISTRATE
JUDGE'S F'INDINGS AND
RECOMMENDATIONS

Defendants. Judge: The Honorable John A.
Mendez

Trial Date: {r{one Set
Action Filed: 9/512017

RESPONSE TO PLAINTIFF'S OBJECTIONS TO FINDINGS AND RECOMMENDATIONS (2:17-cv-1838 JAM
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Defendant Attorney General Xavier Becera respectfully subrnits the following response to

Plaintiff Michael Richardson's Objections to Magistrate Judge's Findings and Recommendations

on Defendant Becerra's Motion to Dismiss.

RESPONSE TO OBJECTIONS

Magistrate Judge Alison Claire recommends that this Couft dismiss, without leave to

amend, the sixth through ninth causes of action alleged against Defendant Becema. See Findings

and Recommendations, ECF No. 24. Plarntiff raises nine objections. See Plaintiff s Objections

to Magistrate Judge's Findings and Recommendations, ECF No. 27 (Objections). Because none

of these objections has merit, this Courl should ovenule them and adopt the Findings and

Recommendations in full.

L RESPONSE TO OBJECTION 1: TuTs Counr LIcxs SusrBcr MITTBRJURISDICTIoN
To Drcmn Cr-,q.Ims Acamsr DEFENDANT BECERRA ARrsrNG FRotr Frorruql
L.rws oR LocAL OnnrNlNcns

In his first objection, "Plaintiff objects to the Magistrate's Findings that the Court lacks

subject matter jurisdiction." Objections at 1. The Magistrate Judge corectly ruled that to the

extent Plaintiff chalienges the constitutionality of federal laws or local ordinances, the Eleventh

Amendment bars Plaintiff s claims against Defendant Becerra, because he has no responsibility

for enforcing federal law or local ordinances. Findings and Recommendations at 6. B, ECF No.

24. Neither the motion to dismiss or the Magistrate Judge's ruling appiies to the Court's

jurisdiction to resolve Plaintiffls challenges to Califomia statutes: the Sex Offender Registration

Act (SORA) or Megan'sLaw. Id.

II. Rpsr,oNse To OBJECTIoN 2: TrrB NTNIU CIRCUIT OprNroNs Crrno BY THE
MAGISTRATE JUDGE GovTnN IIB T

In his second objection, Plaintiff argues that Hatton v. Bonner,356 F.3d 955 (9th Cir.

2004), in which the Ninth Circuit ruled that Megan's Law is not punitive, does not govem here.

Objections at 4. He argues that Hatton is distinguishable because it was decided before the

enactment of an amendment to Megan's Law that requires the California Department of Justice to
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AC PS)



1

2

J

4

5

6

7

8

9

10

11

12

13

t4

i5

t6

t7

18

t9

20

21

22

23

24

25

26

27

28

publish sex offender information on the Internet.l Id. at 5. This amendment, however, does not

change the analysis or distingui sh Hatton. There, applying in Smith v. Doe,538 U.S. 84 (2003),

the Ninth Circuit held that Megan's Law is not punitive. Hatton,356 F.3d at96147. In Smith,

the U.S. Supreme Court upheld Alaska's Sex Offender Registry Act, which, like the cunent

version of Megan's Law, includes an Internet publication requirement, concluding that the law

was not punitive. Smith,538 U.S. at 105-06. Because the Supreme Court has already upheld an

identical requirement, there is no reason to believe that the Ninth Circuit would have decided

Hcttondifferently if, atthattime, Megan's Law imposed an Internet publication requirement. ln

addition, the Ninth Circuit did not deviate from Hatton in Doe v. Hcrfis,640 F.3d 972 (9thCir.

20ll), a2011decision post-dating the amendment to Megan's Law in2004. Harris,640 F.3d

972,975 n.3;Cal. Pen. Code $290.46; Assemb.8.488, 20032004 Reg. Sess. (Cal.200a). h any

event, the Magistrate Judge's analysis independently and correctly applied the Smith factors to

Megan's Law. Findings and Recommendations at9-15.

Plaintiff also objects to the Magistrate Judge's citation to U.S. v. Elk Shoulder,738 F.3d

948 (9th Cir. 20i3), arguing that Elk Shoulder addressed a challenge to the federal Sex Offender

Notification Act (SORNA), not to California law, and is factually distinguishable. Objections at

5-6. However, the Magistrate Judge referenced Elk Shoulder in support of her conclusion that

Plaintiffhas no viable challenge to federal law. Findings and Recommendations at 8, n.2.

Finally, Plaintiff objects that the Findings and Recommendations do not address Doe v.

Snyder,834 F.3d 696 (6th Cir.20l6),but that case does not gorl* here. First, Snyderis a Sixth

Circuit decision, and Ninth Circuit authority controls. Second, Snyder is distinguishable because

the "most significant burden imposed by tire Michigan statute was its regulation of where

registrants may 1ive, work, and loiter." U.,S. v. Morgan,255 F . Supp. 3d 221,231 n.2 @.D.C.

2017) (distinguishing Snyder and holding that, consistent lvith Sruith, SORNA's registration and

The Ninth Circuit has examined SORA's registration provisions and found that they are
notpunitive. Hatton,356F.3d at96l-67;accordDoev. Harris,640F.3d 972,975 n.3 (9thCir.
20ll), accord U.S. v. Hardeman,704F.3d 1266, 1268 (9th Cir. 2013); Litmon v. Harris,768
F.3d 1237, 124243 (9th Cir. 2014). Accordingly, PlaintifPs challenges to SORA as a bill of
attainder and for cruel and unusual punishment, which require a threshold finding that the
challenged law is punitive, are therefore foreclosS:d.
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Intemet pubiication provisions do not impose an affirmative disability or restraint); ,see Repy in

Suppor"t of Motion to Dismiss (Reply) at 4. ECF No. 6. SORA and Megan's Law do not impose

tlrese t,v-pes of constraints. Sze Cal. Pen. Code $5\ 29A)9A.024^294.46.

Plaintil{'s second ob.]eclion should be overnrled.

IIII. RESPONSE TO OBJECTION3: Smrrg V. DOEGOVTnXS HNNN

ln his third objections, Plaintiff quarrels with the Magistrate Judge's application of Smith v.

Doe to determine that Megan's Law is not punitive. Objections at 9. Contrary to Plaintiff s

argument, the Magistrate Judge properly applied the Sruith analysis with respect to both the

iegislative intent and effecrs cf the statute. Findings and Recommendations at 9-15. Tc the

extent the Court believes it necessary to reconsider these arguments, Defendant Becerra refers to

the Courl to pages 7-17 of his Motion and pages 2-6 of his Reply.

Plaintitf s third ob.iection should be overuled.

IV. RESPONSE To OBJECTIoN 4: Lnavn TO AMEND WAS PROPERLY DENMD

In his fourth objection, Plaintiff argues that leave to amend should be granted so that he

may allege that SORA and Megan's Larv are punitive "as applied" to him. Objections at 34. The

Magistrate Judge correctly ruled that amendment would be futile, because such a claim is

foreclosed by Seltug v. Young,531 U.S. 250,267 (2001), rvhich held that a civil statute cannot be

deemed punitive as applied to a particular plaintiff. Findings and Recommendations at 18.

Plaintiff incorrectly argues that, uniike in Selig, no court has yet determined that Megan's Law

and SORA are facially non-punitive as a matter of law. In fact. the Ninth Circuit so ruled in

Hation, Harris and, with respect to SORA, in additional Ninth Circuit cases. Halion,355 F.3d at

961-67; Harris,640 F.3d 972,975 n.3; see fn. 7, snpra.

Plaintiff s fbur-th objection should be overruled.

V. Rnspoxsp ro OBJECTToN 5: PlarNrrrr's REeUESTS FoR Juorcrq.L Norrcn Wpns
PRoprRly Doxmo

In his fiftli Objection, Plaintiff argues that the Magistrate Judge should have judicially

noticed the lists of "government studies," academic empirical evidence," and "legislative

statements" that Plaintiff attached as exiribits to his Memorandum of Points and Authorities.
J
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Objections al36; see ECF No. 23, Exhibits J-M; Findings and Recommendations at 5. He also

argues that the Magistrate Judge should have judicially noticed the witness affidavits submitted in

supporl of his opposition to the Motion Dismiss. Objections, at36; see ECF No. 16, Ex. A-E;

Findings and Recommendations at 5.

Tire Magistrate Judge properly denied judicial notice of these matters, because they were

not'ogenerally known" or able to be "accurately and readily determined from sources w'hose

accuracy cannot reasonably be question ed." See Fed. R. Evid. Rule 201(b). Local Rule

240(a)(5), cited by Plaintifl does not relate in any way to judicial notice. It merely provides that

the subjects discussed at a status conferences may include "ihe formulatiori and sirnplification of

the issues, including eiirnination of frivolous clairns and defenses." Loc. R. 2a0(a)(5).

Plaintitf s fifth ob.iection should be overruled.

VI. RXSPONSE TO OBJECTION 6: THE IIAGISTRATE JuocT CoRRn,cTIY DETERMINED
TTTAT PLANTIFF C,tnwOT SHoTv WTTU O.CLEAREST PRooF,'THAT CALIFoRNLA,,S
Snx OrrnNlsn Laws ARn Puxrrrvp

Plaintiff s sixth objection reiterates his argument that SORA and Megan's Law are punitive

under tlie applicable legal test. For the reasons explained in the Findings and Recommendations

and in Defendant Becerra's Motion and Reply, this objection should be ovenuled.

VII. RrspoNSE To Osrucrrox 7: Tur M.qcrsrRATE JUDGE PRopEnly Drsrussro rsp
Cr-arus FoR BrLL or ArruxDER, Ex Posr Facro, AND CRurr- AND UNUSUAL
PUNISHMENT

Plaintiff s seventh objection argues that iris challenges based on unlawful bill of attainder,

violation of the Ex Post Facto Clause, and cruel and unusual punishment do not fail "simply

because this Coun has found the laws to be non-punitive." Objections at 37. This argument lacks

merit.

With respect to the bill of attainder c1aim, controlling precedent holds that a statute must

inflict punishment in order to constitute a bill of attainder. SeaRiver Mar. Fin. Holdings, Inc. y.

Mineta,309 F.3d 662,668 (9th Cir. 2002'); ]'{ixon v. Adm'r of Gen. Servs.,433 U.S. 425, 468

(1977). (Jnited States v. Brown,381 U.S. 427 (1965) does not state a contrary rule. See

Objections at 38. The Supreme Cour-t stated that a bill of attainder is "legislative puni,shruent, of

any fonn or severity. of specifically designated persons or groups." Brown,3Bl U.S. a:447
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(emphasis added). And the Court analyzedthe law at issue to determine whether it did, indeed,

inflict some form of punishment. Id. at 446449.

With respect to the Ex Post Facto Clause claim, Plaintiffmerely argues that the Findings

and Recommendations were incorrect to conclude that SORA and Megan's Law are non-punitive.

Objections at 39. For the reasons explained fully in the Findings and Recommendations and

Defendant Becerra's Motion and Reply, this argument is incorrect.

Finally, Plaintiffargues that the provisions in SORA and Megan's Law are cruel and

unusual. -Id. However, to constitute cruel and unusual punishment, alaw must first be punitive.

I-IS.v. (JnderSeal,709F.3d.25'1,263( thcfu.20i3)(federalsexOffenderRegistrationand

Notification Act not punitive under Eighth Amendment); Cutshall v. Sundquist, 193 F.3d 466,477

(6th Cir. 1999) (Tennessee sex offender law not punitive under Eighth Amendment). The Magistrate

Judge correctly found that, because SORA and Megan's Law are non-punitive for the purposes of

a claim for violation of the Ex Post Facto Clause, they are also non-punitive for the purposes of a

claim for cruel and unusual punishment. Findings and Recommendations at 17; see also Under

Seal,709 F.3d at 263; Cutshall, 193 F .3d at 477 .

Plaintift--s seventh objection should be overruled.

VIII. RrspoNSE To OnrscrroN 8: Tun MAGISTRATE JTJDGE ADDRESSED STPANATTON

OF POWERS

Plaintifls eighth objection claims that the Findings and Recommendations do not address

his separation of powers claim. Objections at 41. This is mistaien; the Magistrate Judge

recommends dismissing Plaintiff s seventh cause cf action, entitled "separation of Powers and

Bill of Afiainder." Findings and Recommendations at 17-18. As Defendant Becerra explained in

his Motion to Dismiss, "[t]he Bill of Attainder Clause implements the doctrine of separation of

powers." SeaRiver Mar. Fin. Holdings, Inc. v. Mineta,30g F.3d 662,668(9th Cir. ZlA2);Motion

at 18;Reply at 6. Thus, the two doctrines constitute a single cause of action that the Magistrate

Judge addressed. Plaintiff has not articulated in the Complaint, in his Opposition to the Motion to

Dismiss, or in his Objections, any theory for violation of separation of powers other than in his

claim for bill of attainder.
5
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Dated: April9,2018

sA2017109100
13031 140.docx

Respectfu lly Submitted,

XavTEnBpCERRA
Attorney General of California

/s/ Gabrielle D. Boutin
c
Deputy Attorney General
At tor ney s fo r D efe ndant At t orney G ene r al
Xavier Becerra
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Plaintiff s eighth objection should be overruled.

IX. RESPONSE TO OBJECTION 9: MEGAN'S LIW ANN SORA DO NOT IUPOSN

"INvoLUNTanv SrnvrruDE" rN Vror,arroN oF run 13rH AMENDMENT

In his ninth objection, Plaintiff argues that the Magistrate Judge incorrectly found that

Megan's Law and SORA do not impose involuntary servitude in violation of the 13th

Amendment. Objections at 4244. This argument also lacks merit.

With respect to Megan's Law, the Magistrate Judge reasoned that "[b]ecause Megan's Law

does not impose any physical coercion or compulsory labor on plaintiff, see Cal. Penal Code

g 290.46, it eannot possibly eonstitute involuntary servitude." Id. at 17 . Plaintiff fails to rebut

this reasoning by identifying any way in which Megan's Law imposes on him physical coercion

or compulsory labor. ,See Objections at 4243. In fact, Megan's Law only requires the Califomia

Department of Justice to publish on the lnternet certain sex offender information. Cdl. Penal

Code $ 290.46.

With respect to SORA, the Magistrate Judge reasoned that "[w]hile SORA does compel

action by plaintiff, the compelled action is not'oservice" and thus cannot constitute involuntary

servitude in the vein of African slavery, peonage, serfdom, or feudalism." Findings and

Recommendations at 18. Plaintiff responds by arguing that scientific evidence on sex offender

recidivism proves that SORA's registration requirements serye no regulatory purpose. Objections

at 44. Even if tme, this would not transform SORA's requirements into the type of compulsory

labor that constitutes involuntary servitude under the 13th Amentdment.

The Court should ovemrle Plaintiff s ninth objection.

CONCLUSION

For the reasons above, Defendant Becerra respectfully asks this Court to ovemrle all of

PlaintifPs objections and to adopt the Findings and Recommendations in full.
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